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CLIENT ALERT 4/2022                08-02-2022                                            
 
 
ECJ Decision on Spanish obligation to provide tax information: (Model 
720): Commission v Spain- C-788/19 
 
The European Court of Justice has handed down its decision in case C-788/19 
Commission v Spain, concerning a taxpayer's obligation to provide tax information, 
holding that the elements of the Spanish legislation requiring Spanish tax residents to 
declare overseas assets or rights are contrary to EU law in that the legislation's 
restrictions on the free movement of capital are disproportionate.  
 
The case was referred to the ECJ by the European Commission, which had commenced 
infringement proceedings against Spain in February 2017 after receiving a large number 
of complaints by taxpayers in relation to the legislation. 
 
The ECJ held that the legislation went beyond what is necessary to achieve its objectives 
to guarantee the effectiveness of fiscal supervision and to prevent tax evasion and 
avoidance in three respects:  
 

1) That failure to comply or partial or late compliance with the legislation resulted 
in taxation of the undeclared income corresponding to the value of those assets 
as ‘unjustified capital gains’, with no possibility, in practice, of benefiting from 
limitation. 
 

2) That failure to comply or partial or late compliance with the legislation resulted 
in a fine of 150% of the tax calculated on amounts corresponding to the value of 
those assets or those rights held overseas, applied concurrently with the flatrate 
fines. 
 

3) That failure to comply or partial or late compliance with the legislation resulted 
in flat-rate uncapped fines which were disproportionate to the penalties imposed 
in respect of similar infringements in a purely national context.  
 

The Court held that those aspects of the legislation were disproportionate in light of its 
objectives, and that the fines imposed were of a highly punitive nature, constituting a 
disproportionate interference with the free movement of capital. Spain was ordered to 
pay the Commission's costs in bringing the application, and must now amend its 
legislation in line with the ECJ decision. 
 

Source: AEDAF 
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FONT & YILDIZ www.fontyildiz.com is a boutique consulting firm that provides tax and legal services to both, local and 
international corporate groups, individuals, and start-ups, with comprehensive advice in all manner of legal and economic affairs.  
Our organization is structured in different areas of expertise:  
• International Investments 
• Tax compliance 
• Corporate/Commercial Law – M&A 
• Private Client – Financial Management M & A 
• Real Estate – Investment Opportunities  
• Global Mobility 
• Litigation 
• Start Ups 
• Accounting, tax, and Labour compliance services. 
 
Our Firm counts with English, Turkish, French, Portuguese, Chinese, Spanish, and Catalan speaking lawyers, and economists, all of 
them professionals that would be happy to assist you. For more information, please contact us info@fy-legal.com 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The information provided in this document is only for informative purposes and it must not be interpreted as legal assessment, legal 
opinion or any kind of advice regarding any specific fact or circumstance. In this sense, the hereby document is not binding and simply 
disseminates an opinion, and therefore, we advise to not act based on the information provided without previous professional 
assessment. Thus, FONT & YILDIZ will not be responsible and does not offer any warranty of any kind regarding the use that any 
part might give to the information here provided. 
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